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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.: PFA/GA/24/98/LS 
In the complaint between: 
 
Louis Joffe Complainant 
 
and  
 
Lenco Holdings Limited                                                                      First Respondent 
 
Lenco Holdings Limited Pension Fund                                        Second Respondent 

                    
  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956 
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator relating to the 

withdrawal benefit which the complainant received on resignation from the 

company. In terms of the rules, the employer has a discretion to grant an 

enhancement on a withdrawal benefit which is preserved in a retirement annuity 

or approved pension fund. The complainant elected to preserve his benefit in a 

preservation fund on withdrawal but did not receive any enhancement. He 

therefore requests an award of the additional amount he would have received 

had the employer exercised its discretion in his favour. 

 

2. No hearings were conducted and I have therefore relied exclusively on the 

documentary evidence, the parties= written submissions and the investigation 

conducted by my investigator, Lisa Shrosbree. 

 

3. The complainant was employed by Lenco Holdings Limited (Athe employer@) as 

a general manager and accordingly became a member of the Lenco Holdings 

Limited Pension Fund (Athe fund@). 
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4. The complainant resigned from the company on 30 April 1995. He accordingly 

became entitled to a withdrawal benefit in terms of rule 7.1 which reads: 

 
A Member who withdraws from Service for any reason other than retirement shall 

become entitled to a cash lump sum equal to his Accumulated Contributions. 

 

5. However in terms of rule 7.2 a withdrawing member may preserve the benefit by 

choosing to receive a deferred pension. In that event the employer may, in its 

discretion, grant the member an enhancement on the benefit. 

 

6. Similarly in terms of rule 7.4 read with rule 7.2, if the withdrawing member 

transfers the benefit to a retirement annuity fund or approved pension fund, the 

employer has a discretion to grant an enhancement. 

 

Rule 7.2 reads: 

 
7.2.1 In lieu of the cash lump sum described in Rule 7.1, a withdrawing Member may 

irrevocably choose to receive a deferred pension payable from his Normal Retirement 

Date. Such pension shall be equal to the pension, as determined by the Administrators 

acting on the advice of the Actuary, that can be secured by the Member=s cash lump sum 

described in Rule 7.1, such sum increased at the Employer=s discretion (other than on 

retrenchment), by a percentage in accordance with the following scale: [My italics] 

 

Fund Service 

less than 5 years     0 

5 years and more but less than 6 years   50 

6 years and more but less than 7 years   60 

7 years and more but less than 8 years   70 

8 years and more but less than 9 years   80 

9 years and more but less than 10 years   90 

10 years and more     100  ...... 
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Rule 7.4 reads: 

 
Transfer to other funds 

 

In lieu of the deferred pension described in Rule 7.2, a withdrawing Member may choose 

to transfer his entitlement to another approved pension fund or to an approved retirement 

annuity fund. 

 

7. The complainant=s accumulated contributions were the sum of R43 796.21 

which benefit he elected to transfer to the Capitaliser Preservation Fund.  

 

8. Although the complainant preserved his benefit and had between 5 and 6 years 

service, the employer did not grant him the enhancement in terms of rule 7.2. 

 

9. In the initial negotiations between the parties, the fund wrote to the complainant 

stating that the enhancement on withdrawal was restricted to members who had 

elected to receive a deferred pension or to transfer their withdrawal benefit to a 

retirement annuity fund or approved pension fund. Since, according to the fund, 

a preservation fund was not a retirement annuity fund or approved fund, the 

complainant was not entitled to the enhancement in terms of rule 7.2. 

 

10. The complainant states that rule 7.2 prohibiting him from receiving an 

enhancement on his benefit on withdrawal simply because he invested his 

benefit in a preservation fund is unreasonable. He also asserts that the fund 

ought to have informed him that by investing in a preservation fund, he would 

forfeit his right to the possibility of an enhancement in terms of the rule 7.2. 

 

11. The complainant claims that he is entitled to the enhancement in terms of rule 

7.2 and accordingly seeks an order for payment of the sum of R21 898.11, the 
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additional amount which he would have received had the employer exercised its 

discretion in his favour, being 50% of his accumulated contributions. 

 

12. Glenrand MIB Benefit Services (Pty) Ltd, the administrators of the fund, 

responded to the complaint as follows: 

 

12.1 In terms of rule 7.2, the employer has a discretion whether or not to grant 

the enhancement. However, the exercise of that discretion in a member=s 

favour is the exception rather than the rule. In other words the rule makes 

provision for an enhancement to be paid at the discretion of the employer 

rather than the enhancement not to be paid at the employer=s discretion. 

The fund therefore only pays the enhancement when instructed to do so. 

 

12.2 The granting of the enhancement by the employer in terms of rule 7.2 is 

not standard procedure and very seldom granted. If it is, it is usually in 

recognition of good performance. However in the absence of positive 

circumstances, this did not apply in the complainant=s case. 

 

12.3 In addition, since the complainant transferred to a preservation fund, he is 

not, according to the fund, entitled to an enhancement in terms of rule 7.2 

requiring transfer to a retirement annuity fund or approved pension fund. 

 

13. The preliminary issue in this matter is whether or not the complainant fell within 

the ambit of rule 7.2 entitling him to be considered for the enhancement in the 

first place. 

 

14. The fund=s argument is that a preservation fund to which the complainant 

transferred his benefit is not a retirement annuity fund nor an approved pension 

fund and therefore he did not qualify.  

 



 Page 5 
 
15. However I do not agree. The rules do not define an Aapproved pension fund@. In 

the absence of a definition of Aapproved pension fund@ in the rules, one can 

presume that the rule-maker intended to use the expression as it is commonly 

understood and as it is used in other legal instruments and in particular the 

Pension Funds Act of 1956. 

 

16. The Act defines a Apension fund@ as a Apension fund organization. A 

 

17. APension fund organization@ in turn is defined as  

 
(a) any association of persons established with the object of providing annuities or lump 

sum payments for members or former members of such association upon their 

reaching their retirement dates, or for the dependant of such members or former 

members upon the death of such members or former members; or 

 

(b) any business carried on under a scheme or arrangement established with the object 

of providing annuities or lump sum payments for persons who belong or belonged to 

the class of persons for whose benefit that scheme or arrangement has been 

established, when they reach their retirement dates or for dependants of such 

persons upon the death of those persons, and includes any such association or 

business which in addition to carrying on business in connection with any of the 

object specified in paragraph (a) or (b) also carries on business in connection with 

any of the objects for which a friendly society may be established, as specified in 

section 2 of the Friendly Societies Act, 1956, or which is or may become liable for 

the payment of any benefit provided for in its rules, whether or not it continues to 

admit, or to collect contributions from or on behalf of, member 

 

18. A preservation fund as contemplated in RF1/93 Inland Revenue Practice Note 

falls within the definition of a pension fund organization in the Act in that it 

amounts to a business carried on under a scheme or arrangement established 

with the object of providing annuities or lump sum payments for persons who 

belong or belonged to the class of persons for whose benefit that scheme or 

arrangement has been established, when they reach their retirement dates or 
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for dependants of such persons upon the death of those persons. 

 

19. Thus the Capitaliser Preservation Fund to which the complainant transferred 

falls within the meaning of pension fund in the Act and by virtue of the 

employer=s participation therein, can be considered to be an approved pension 

fund. 

 

20. Thus by transferring to the Capitaliser Preservation Fund, the complainant fell 

within the ambit of rule 7.2 and the employer accordingly had a discretion to 

grant him an enhancement on his benefit in terms thereof. However the fund 

states that the employer elected not to exercise its discretion in his favour. 

 

21. In my previous determinations I have stated that any board of management, 

trustee or employer with discretionary powers in a fund is required to exercise 

those powers reasonably and in accordance with the spirit of the Constitution. 

The member=s right is not to have the discretion exercised in his or her favour 

but rather to have the discretion exercised properly and reasonably taking into 

account all considerations relevant to his or her particular circumstances. 

 

22. Thus the fund=s assertion that the employer, as a general rule, does not exercise 

the discretion favourably is problematic. From Glenrand=s response it prima 

facie seemed that the employer had fettered its discretion by relying on a rigid 

general policy which took no account of the complainant=s particular 

circumstances. 

 

 

 

 

 

23. I accordingly wrote to Glenrand in a letter dated 21 January 1999 requesting the 
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following information: 

 
1. Who on behalf of the employer exercised the discretion? 

2. When was the decision taken? 

3. What considerations were taken into account when exercising the discretion? 

4. Had the employer exercised its discretion in favour of Mr Joffe, what would be 

the additional amount which he would have received? 

 
In short I require you to make out a detailed case in support of your contention that the 

employer has acted reasonably in terms of the rules and the applicable legislation. 
 

24. Glenrand responded in a letter dated 11 March 1999 as follows: 

 
1. Mr G D de Jager the Chief Executive of the Lenco Holdings Group signed the 

withdrawal form. The specific Rule reads A..... such sum increased at the 

Employer=s discretion ...... A and I believe that it would be more correct to say 

that the Employer did not exercise his discretion.... 

 

2. .................. 

 

3. My understanding is that no positive factors existed that would have led to the 

exercising of the discretion  ...... 
 

25. Glenrand=s response confirms that the employer did not exercise its discretion in 

terms of rule 7.2. 

 

26. In addition Glenrand states that in the absence of exceptional circumstances, 

the employer had a policy not to award the enhancement in terms of rule 7.2 

and pursuant to that policy, the complainant was not considered for the 

enhancement. 

 

27. Glenrand=s letter of 11 March 1999 reads thus: 
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Practice was, therefore, to pay an unenhanced benefit unless specifically instructed 

otherwise ..... Granting of the enhancement has always been a positive decision taken in 

recognition of positive circumstances rather than being a standard procedure to be 

denied in negative circumstances. 

 

28. In the exercise of discretionary powers, it can be expected that certain policies 

will guide the decision-maker. However if those policies are allowed to rigidly 

determine the outcome each time, the benefit of individualized discretionary 

decision-making is lost. 

 

29. In Computer Investors Group Inc v Minister of Finance 1979 (1) SA 879 (T) @ 

898, the court said that where a discretion has been conferred, a general 

principle for its general guidance may be laid down, but the principle may not be 

treated as a hard and fast rule to be applied invariably in every case. The 

decision-maker must always be open to persuasion that it is inappropriate to 

apply the policy in a given case. If not, the decision may be set aside on the 

grounds that the decision-maker has fettered his discretion in pursuance of a 

rigid policy. 

 

30. The question is therefore whether the fund=s argument that the employer did not 

grant the enhancement since it was not its policy to do so constituted the 

application of rigid policy and hence the fettering of its discretion in terms of rule 

7.2. 

 

31. In response to my letter of 21 January 1999, my queries as to the manner in 

which the employer exercised its discretion were not canvassed at all. 

Essentially the reply was that pursuant to its general policy not to award the 

enhancement in terms of rule 7.2, the employer did not exercise its discretion. 

 

32. This was clearly a fettering of discretion on the part of the employer in so far as 

it rigidly applied its policy to the complainant without considering the merits of his 
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case. The employer effectively abdicated its power and responsibility in terms of 

the rules. 

 

33. Given the employer=s failure to exercise its discretion, the question arises as to 

what relief is appropriate. 

 

34. The function of judicial review is to scrutinize the legality of administrative action, 

not to secure a decision by a judge in place of an administrator. (Baxter, 

Administrative Law, at page 681). Therefore as a general principle, the courts 

will not attempt to substitute their own decision for that of the public authority.  

 

35. In administrative law, the ordinary course would be to refer the matter back to 

the employer to exercise its discretion in terms of rule 7.2 afresh. 

 

36. However our courts recognize various situations in which it is justifiable for a 

court to correct a decision by substituting its own. For example where there is no 

possibility of an alternative decision being taken by the decision-maker or where 

further delay would cause unjustifiable prejudice to the applicant or where the 

decision-maker has exhibited bias or incompetence.  

 

37. Therefore in certain circumstances, it is justifiable for a court not to refer the 

matter back and to exercise the discretion on the decision-maker=s behalf. 

 

38. In the present case I am satisfied that I shall be justified in not sending the 

matter back and that it would be appropriate for me to substitute my decision on 

the merits: 

 

 

38.1 Firstly, the situation before me is that the employer had a discretion to 

award a greater benefit to the complainant. It has been established that it 
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failed to grant it because it did not apply its mind, or to the extent that it 

did, it followed a rigid policy. In such circumstances where the decision-

maker either does not want to take a decision or is unable to take a 

decision, I deem it appropriate to take the decision on its behalf. 

 

38.2 Secondly, the fund states that there existed no positive circumstances 

warranting the exercise of the employer=s discretion contained in rule 7.2 

in the complainant=s favour. The implication is that even if the employer 

had exercised its discretion (which it concedes it did not), it would not 

have granted the enhancement to the complainant. Therefore it appears 

that even were I to send the matter back to the employer, there is no 

possibility that it might exercise the discretion in the complainant=s favour. 

 

38.3 Thirdly referring the matter back would result in undue delay. The 

complaint was lodged on 3 February 1998. Currently my office has 

roughly a 4 year backlog. Were I to refer the matter back and the 

complainant wished to lodge a fresh complaint against the decision taken 

by the employer, it would mean that the matter could theoretically take 4 

years to be resolved. 

 

38.4 Fourthly, section 30D of the Act states that the main object of the 

Adjudicator is to dispose of complaints lodged in terms of section 30A (3) 

of this Act in a procedurally fair, economical and expeditious manner. For 

the reasons outlined, it would be uneconomical and unexpeditious to refer 

the matter back to the employer in this instance. 

 

 

 

38.5 Moreover, regard should be had to the lengthy discussion and analysis of 

early withdrawal issues in the report and recommendations of the Mouton 
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Committee of Investigation for a Retirement Provision System for South 

Africa. The Committee identified inequitable withdrawal rules as one area 

of pensions law requiring urgent and immediate reform. A full reading of 

its recommendations discloses that it considered that an ombudsman 

could make an important contribution in this regard. I agree. Where early 

withdrawal rules are vague, uncertain or unclear in their purpose or where 

the fund or employer abdicates its discretion under the rules of the fund, it 

will be the responsibility of this office to bring an appropriate measure of 

just relief. 

  

39. For the aforegoing reasons, I am satisfied that I am justified in exercising the 

discretion entrusted to the employer in terms of rule 7.2 on its behalf.  

 

40. In the exercise of a discretion, the decision-maker is obliged to consider all 

relevant considerations and to exclude all irrelevant considerations. 

 

41. The general considerations in deciding whether or not to grant the complainant 

the enhancement in terms of rule 7.2 would include the complainant=s period of 

service, the position he held in the company, his age, the circumstances 

surrounding the termination of his employment and his future pension prospects. 

 

42. More specifically, however, as mentioned, a consideration which goes beyond 

the confines of the present complaint is the problem of early withdrawal benefits 

within the pension funds industry as a whole. As stated, the Mouton Committee 

expressed its concern as to the general trend of iniquitous withdrawal benefits 

and accordingly when faced with ambiguity or uncertainty the member should 

derive the benefit of the principle semper in dubius benigniora praeferenda sunt 

(in cases of doubt, the most beneficial interpretation should be accepted). 

 

43. Taking account of the fact that the complainant is 53 years old and therefore 
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relatively close to pension age, his length of service, the apparent absence of 

any negative factors associated with his employment and its termination, and 

the employer=s abdication of discretion, fairness requires that he be awarded an 

enhanced benefit. 

 

44. Accordingly the order of this tribunal is as follows: 

 

The second respondent is directed to pay the complainant within 6 weeks of this 

determination the sum of R21 898.11 together with interest at the rate of return 

earned by the fund for the period April 1995 until date of payment. 

 

DATED at CAPE TOWN this 10th day of NOVEMBER 1999. 

 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


	JOHN  MURPHY

